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Charles H. Simonton. 

Charles Henry Simonton, United States Cir- 
cuit Judge of the Fourth Circuit, was born in 
Charleston, South Carolina, where he still re- 
sides. He was prepared for college at the 


Charleston High School, and graduated at the | 
South Carolina College, taking the first honor 


in his class. After teaching for a year he be- 
gan the study of the law, and was in due 
course admitted to the bar in Charleston. He 
soon obtained a large and lucrative practice in 
the firm of Simonton & Barker. At the out- 
break of the war between the states he entered 
the Confederate service as captain of the 
Washington Light Infantry, and rose to the 
rank of colonel. When the war ended he 
resumed practice with his partner, and con- 
tinued at the bar until he was promoted to 
the bench. In 1886 he was appointed by 


President Cleveland District Judge of the! 
United States for the District of South Caro- | 


lina, and in 1893, upon the death of Judge 


Bond, he was appointed by Mr. Cleveland | 


Circuit Judge for the Fourth Circuit. 


He became a member of the legislature of | 
South Carolina in 1856, and served until 1886, 


except during the Civil War and the recon- 
struction period. In the legislature he was 


for many years chairman of the judiciary | 
committee. 


NoveMB 


Rand-MeNally Bldg. | 


ER, 1899. 





He takes a deep interest in education, and 
| for a long time has been chairman of the city 
| board of school commissiouers, and president 
| of the board of trustees of the Charleston Col- 
| lege and of the South Carolina Medical Col- 
| lege. 

He has written a great many opinions upon 

nearly every branch of the law, reported in 2 
| Federal Reporter and the volumes succeed- 
| ing it. 

Some admirable lectures were delivered by 
| Judge Simonton before the law school of 
| Richmond College, which, with some changes 
| of form and arrangement, became the basis of 

his very compact, condensed, and comprehen- 
sive work, ‘‘ The Federal Courts, Their Or- 
ganization, Jurisdiction, and Procedure.” 


—- - 


The Irreconcilables. 


The course of the United States in the 
Philippines has been one which most thought- 
ful and conscientious people have approved 
only because it seemed unavoidable. Yet 
undoubtedly a very great majority of such 
men do agree, however reluctantly, that the 
policy of the government is right. Among 
the strongest supporters of the government are 
men of the highest character, the largest ca- 
pacity, and the fullest possible knowledge of 
the situation. President Schurman of Cor- 
nell University, who was opposed to our re- 
tention of the islands when he went to Manilla 
| as a commissioner from this government, re- 
turns with the emphatic opinion that we could 
| not wisely or honorably surrender them. Since 
| the question in the minds of reasonable men 
must depend very largely upon the conditions 
prevailing in those islands, such a conclusion 
reached by an able and honest man, after the 
fullest opportunity to know the facts, and in- 
| volving a change of his own opinion, ought to 
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2 iSE AND 
carry great weight. But there are irreconcil 
ables wh« ve little heed to such conclusions 
or to the facts on which they are based. They 
insist that those who, like Dr. Schurman, say 
that honor and duty require us to remain in 
the Philippines, are guilty of hypocrisy. 


Their representative poet sings, 


* Let our lying statue Liberty 
Into ocean’s depths be burled.” 
And to the great number of clergymen 


whose care in this matter is not for commerce 
or conquest, but only for the welfare of men, 
this highminded poet pays his characteristic 
respects by picturing the devils out on a holi 
day, and saying, 
“ The 
Are 


That we 


jingo parsons so vigorously 


discrediting Christianity, 
’s being done for hell, 


are loating during the heated spell.” 


feel good work 
So we 
Men who think nearly all their fellow citi 
zens are boodlers and hypocrites may be sin- 
cere, but they are unfortunate. 


o> - - 


The Virginia Bar Association. 


The annual meeting of the Virginia State 
Bar Association, which the 
Review ” 
tended 


“American Law 
speaks of as probably ‘‘ the best at- 
in the Union,” 
was held at Hot Springs, August 1, 2, 
The annual address by Hon. John Goode was 


state bar association 


an eloquent discussion of the aims and objects | 


for the promotion of which the association 


or 


exists. In paying 


tion by declaring 
served the requirements of its constitution, he 
‘You have cultivated 


and advanced ‘the science of jurisprudence, 


says to its members 


you have promoted reform in the law and in 
judicial procedure, you have facilitated the 
administration of justice in this state, and you 
have upheld the standard of honor, integrity, 
The Old 
Dominion may well take pride in this associa- 
tion, and be grateful! for its work.” 

The code of ethics early adopted by this 


and courtesy in the legal profession. 


association, and still kept before its members 


by publication in the last 


annual report, 
establishes a high and chivalrous standard, 
which does not fall below the best 
of the bar. 


Such 


traditions 


in 
accom- 


much 
They may be made to 
plish much more, and reach a much larger 
portion of the profession. Lawyers who slide 


organizations accomplish 
many states, 


and 3. | 


high tribute to that associa- | 
that it has faithfully ob- | 
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occupation as a mere livelihood or means of 
money-getting sorely need that refreshing of 
their sense of professional honor and obliga 
tions which they are sure to get in the atm 
phere of such associations. 
| — oe —— 
A Judicial Oligarchy. 
The most preposterous fear that sensible 


men can indulge in is the fear, sometimes ex- 
pressed in resentment at some alleged usurpa 
tion or extension of judicial power, that the 
courts — especially the Federal courts — may 
erect themselves into a dangerous oligarchy 
| Inflamed imagination must be the source of 
the fear, for it can have no basis in reason. 
Hon. Alexander Pope Humphrey, of Ken- 
tucky, in delivering the annual address before 
the Virginia State Bar Association last August 
on ‘‘The Impeachment of Samuel Chase,” 


‘ 


called this fear ‘‘one of the most astonishing 


notions.” He pointed out that ‘‘Congress can, 
at any time, take away all original jurisdiction 


from the inferior courts and all appellate ju- 


risdiction from the Supreme Court. 
That be brought in an inferior 
Federal no witness sworn; 


no case can 


court; no jury 
called; no judgment pronounced, unless Con- 
gress wills.” 


80 


He sums up the matter as 
| follows: ‘‘ When, therefore, it is complained 


that the Federal courts exercise certain judi- 


cial power; that they take jurisdiction over 
certain controversies; that foreign corporations 
are allowed to sue in those courts or remove 





es to those courts; that the Supreme Court 
is allowed to annul the judgment of the high- 
|} est state tribunals,—when all this is alleged, 
and alleged as constituting a tyranny of judges, 
a usurpation, a growth of an oligarcby,—the 
And 
yet it is true that all this is at the will of the 


answer is so simple as to appear absurd. 


| pe ple, that the representatives and senators 
| 
| 


elected by the people and the states can at 





their pleasure remove every evil and destroy 
every vestige of judicial power.” 


| 


- 


Secret Commissions to Agents. 


The ‘‘London Law Times,” in discussing 
secret commissions paid by one party to the 
jagent of another party, says: ‘‘ Throughout 
|the whole of society, more especially in the 


commercial world, there is in vogue a system 


| of tipping, or giving of discounts or other 


down to the plane on which they regard their| secret commissions and advantages, which is 
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iniversal, and which seriously militates against 


the honesty of dealing between man and man 





It is really a conspiracy and fraud 


upon one 
if two contracting parties by his own agent 
: ; 


ind the other party, and such is the state of 


pinion thr 


ut the community that none 
appear more surprised and show more resent 


ment than the guilty parties, whe 


n they hear 
such a system given its only proper name of 
bribery.’ 

This ki 


more 


of dishonesty seems to be far 





prevalent in England than in this cour 
try, but it is by no means unheard of here 
In fact two clergymen occupying official posi 


tions in one of the great religious bodies in 


this country have recently brought scandal 
upon their church by accepting secret com 
missions or bonuses for business done by them 
as officials. To make the matter worse, some 
of their clerical brethren have refused to see 
that such transactions are incompatible with 
official integrity or Christian character. But 
such moral obtuseness on the part of those 
who undertake to teach what is right is ex- 
ceptional, and may be in part explained by 
the unfamiliarity of clergymen with business 
methods. Common business honesty in this 
country is far below the ideal, but it is far 
above the level on which the taking of secret 
commissions is tolerated. ‘‘Its only proper 
name is bribery,” ‘*Law Times,” and 
the English court of appeal in Shipway o. 
Broadwood, 80 L. T. Rep. 11, supports the 


conclusion. This nefarious practice seems to 


says the 


have become in England a matter for serious 
alarm. The decreasing commercial prestige 
of that country may be partly due to this cor- 
ruption of business. A nation in which bribery 
becomes general cannot long retain any com- 
mercial supremacy or permanently maintain 
a free government. England is aroused to 
some appreciation of the importance of the 
matter. In this country we have, indeed, 
adopted from Europe the degrading practice 
of giving tips to various classes of employees, 
especially in hotels and railroad cars, But, 
while such a tip is sometimes in fact a bribe, 
it is not usually so. It is usu: 
the implied consent of the employer. The 


test of dis} 





mesty in givitig commissions or 


gifts of any sort to another’s agents or em 


ployees is secrecy Every secret favor, gift, 
or commission from one party to a transaction 
to an agent or employee who represents the 


other party in the mat 


ter is presumably in 
tended to have a corrupting influence. ‘‘ Its 


only proper name is bribery.” 


ly given with | 
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Risk of Proceeding against Bankrupt. 





instituting 
Kruptcy ceedings against a person who 
is in fact solvent is raised by the Law Quar 


terly Review,” Vol.15 page 359 (October, 1599), 
It compares an imputation of insolvency put 
upon a trader with an imputation of unchastity 
against a woman, and points out how the stat- 
utes have changed the common-law rule by 
making the latter actionable without proof of 
special damages. The Review says: ‘‘ Com 
mercial credit is not so delicate a thing as 
female honor, but itis one highly susceptible 
of injury, for credit is, in these days, the very 
breath of a business man’s life, and a person 
who presents a bankruptcy petition against a 
person deals a heavy blow at his commercial 
status. Yet, as the law stands, it is not clear 
that any action will lie without an averment 
- « It is rather sur- 


prising that there should be so little authority 


of special damage. 


on this point, but the explanation no doubt is 
that creditors, for a very obvious reason, pre- 
fer to levy execution rather than take bank- 
ruptcy proceedings, unless the debtor is hope- 
lessly insolvent.” 

Under the United States bankrupt act the 
petitioner in a proceeding against an alleged 
bankrupt, if he seeks to have the debtor’s 
property taken into the custody of the court 
before final adjudi 








‘ation, must file a bond, 
and, if his petition is dismissed, he may be 
charged, not only with the costs and expenses, 
but with ‘‘damages occasioned” by the seiz- 
ure, taking, or detention of the property. 
Injury to business reputation and standing 
might be caused by the proceedings, and, if 
so, they would seem to be within this provi- 
sion of the act. But there does not seem to 
be any provision to cover the case of damages 
caused by an unfounded petition when the 
debtor's property is not seized. Such a case 
would probably be disposed of on the general 


principles governing malicious prosecution. 
—— oo 


Copyright in Report of Speech. 








The 
his verbatim report of a public speech is sus- 
tained in the recent English case of Walter 2. 
Lane [1899] Weekly Notes, 138, in which 
1it was brought by the ‘‘ London Times” to 


restrain the p 


ght of a reporter to a copyright on 








iblication of a book containing 
reports of speeches made by Lord Roseberry, 
on the ground that the Times had copyrighted 
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It appeared that the speeches were| stockholders organized and declared their 


taken down by Times reporters and published | purpose to do business in the state, they 
by the Times without anything to indicate | thereby consented to be bound by the laws of 


that it was done against the wish of Lord 
Roseberry, and, while it was alleged that he 


had given his consent to their republication | 


in the book, it did not appear that he himself 
had or attempted to obtain any 
copyright on them. 
the reporters, in taking down the speeches 


obtained 


| posed by the state laws. 
The decision was that 


and putting them into a form in which they | 
could be perpetuated, although they were not | 
the authors of the speeches, were the authors | 


of the published 
that their reports were not copies but were 
This decision was made by 


reports of the speeches, and 


original work. 
North, J., and, unless reversed, it will estab- 
lish the law on a novel and highly interesting 
law. A still more 


interesting question, not decided in the case, 


question of copyright 
is that of the right to obtain a copyright on 
reports of speeches as against the person who 
makes the speeches. [Since the above was 
written the newspapers say that the decision 
of North, J., has been reversed, but it does 
not appear that the case has yet reached the 
court of last resort, } 


Statute Fixing Liability of Stockholders 
in Foreign Corporations. 


The power a state to impose upon stock 


holders in 
liability to which stockholders in domestic 
: nbic 4g unheld 


a foreign corporation the same 


corporation in a recent 
opini not. 
Los Ar 
of Kenuedy o. Herron. 


in the 
Notwithstanding 


of geles county, California, 


CASE 


the g 


if 


reat importance of the question and ‘‘the 


ecisions now available 


mass of legal d 
f private corporations,” 
| who have briefed 


any de 


unse 
able to fin 


in this 


1 
» point involved 


not been able to find one, 
be 
prece dent, 
1 the 
granling the same are a part of or 


h the stockholder, by 


solved to 


some extent 


The conten- 


r ant existing laws of 


contract whi 


f, and at the time of, his subscription, 


With 


is not 


with the other subscribers and 


‘ 


ration, and that, therefore, it 


for the law making powel if an 


ckholder a 


did not impose 


ne that, 


when the 


that state which declare the conditions upon 
which a foreign corporation may do business 
therein, and that they are in no position to 
say they did not consent to the liability im 
For this reason the 
constitutional provision against impairing the 
obligation of a contract is not violated. It is 
also held that there is no violation of the con- 
stitutional provision against taking property 
without due process of law, as the liability 
enforced is one which the stockholders have 
legally incurred. 

The matter is well summed up by the court 
“Why, then, should a foreign cor- 
poration be permitted to accept 


saying: 
and avail 
itself of the benefits and privileges of such 
laws, and at the same time to deny the bur- 
dens and liabilities thereby imposed?” An 
argument was made that the conditions which 
the state could impose on the doing of busi- 
ness by a foreign corporation did not include 
that of an individual liability upon a stock- 
holder, but the court says: ‘*The stockholders 
compose the corporation, receive the benefits 
of such an association, and should bear the 
burdens imposed as a condition of being per- 
mitted to employ this agency in the trans- 
action of business in this state.” 

This seems to be the first case in which such 
& question has arisen, and the question is 
obviously important, though not doubtful. 


— ——— 


Title to Seashore, 


The seashore or the land between high and 


low water mark is for the most part a barren 


basis 


of 


with reference to 


waste of sand of no value except as a 


for improvement. Even when capable 


improvement its situation 
port or pleasure resort determines its value 
more frequently than does the land itself 
ind 


on it may be worth sometbing, but unless the 


The shellfish or seaweed that may be 


ible site for a wharf, 
or the land might be made valuable for build 


shore furnishes a desir 


ing sites by filling out over it, the interest of 
i 


the adjoining owner or of the public is not 


often sufticient to warrant a suit to determine 


who ownsit. For this re and becaus« 


ison, 


the commercial interests of England did not 


become prominent until comparatively late 
in its history, the general land law of that 
before 


the question of the right to the seashore re 


country had become well established 
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ceived any consideration. When the question 
came before the court in Johnson o. Barret 
[1647] Aleyn, 10, Rolle, J., said the title was 
in the owner of the adjoining land. Lord 
Hale was counsel in that case, and he earnestly 
contended for the rights of the Crown. He 
left a manuscript which was published after 
his death under the title ‘‘De Jure Maris,” in 
which he gave the opinion that prima facie 
the title to the shore is in the Crown, and that 
anyone who claims an adverse title has the 
burden of proving it. He cited no authority 
which sustained this position, but it was pro- 


mulgated at a very opportune time, and seems | 


to have been at once accepted as law. 
reason for this was twofold. First, it offered 


an opportunity for the replenishment of the} 


depleted exchequer of the Stuarts. 
possibilities 


And the 
monarchs 
would see in the unexpected acquisition by 
them of a strip of land several rods wide 


which those needy 


around the Kingdom of Great Britain, esti- 
mated by 
acres, to 
may be 


one writer to amount to 700,000 
e disposed of to the highest bidder, 


imagined, 


} 
t 


The second reason was 
that the title to the sea had been generally 
conceded to be in the Crown, and that logi- 
cally the sea extended to high-water mark, 
which, of 
that point 

The change 


course, carried the King’s title to 


of rule involved no great hard- 
ship, however, beyond the necessity of defend- 
ing lawsuits, because in almost every instance 
where the 


tight of the adjoining proprietor 


bas been challenged he has been able to show 


a title to the shore, either by express grant or 
by acts ownership. If the land had 
sufficient value to warrant a Jawsuit someone 


had, of course, utilized it for a period so long 


that a mere theoretical promulgation of a rul 
of law was not suflifent to overthrow the 
rights acqui! 

When obtained 
grunts from the Crown to the lands situated 
this the 


They had t 


ed by such use. 


colonists 


American 


in country seashore was included 


or retain the 





rig 


ht to dis} se of 


shore as they saw fit. In most instances the 


shore was bestowed upon the grantees of 


adjoining lands, and the only effect of the 


English rule has been to individualize the 
shore a8 a separate class of property, so that 


express words are necessary to carry title to 


it. It will not pass by the grant of a riparian 
estate unless the description in the patent 
shows an intention to pass the title to low-| 


water mark, or the legislature has expressly 
extended the title of riparian owners to that 


Naan 
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The | 





point. The authorities on this question, 
English and American, are collected in a note 
to Waverly Water Front Improvement & 
Development Co. v. White, 45 L. R. A. 


—- 


Rule of Proximate Cause in Case of Ma- 
licious Torts. 


| 


27 


mm te 


The ordinary doctrine of proximate cause 
as applied in negligent cases has been some- 
what modified, or, at least, somewhat more 
| liberally applied in favor of the injured person 
in the case of a malicious tort. Few rules of 
| law are more perplexing and difficult to apply 
than the rule of proximate cause. It is obvious 
that there must be some limit to liability for 
the results to which an act may in some de 
gree contribute. For instance, a person’s 
negligence in leaving matches where children 
find them may result in the starting of a fire 
| by the children which causes the destruction 
of much property and the death of a pedes- 
trian who is run over by a fireman’s truck as 
it is recklessly driven to the fire. His death 
may also be the immediate cause of the ruin 


| 
| 


of a business to the success of which his pe- 
culiar skill and abilities were essential. The 
series of losses resulting from the negligence as 
to the matches may be traced down indefinite- 
lly. But it is universally held to be unreason- 
able to charge a negligent person with re- 
sponsibility for all the remote results of his 


negligence. The accepted maxim is that only 


proximate, and not remote, causes will be 
considered. But to say what causes or re- 
sults are proximate is not always easy In 


? 


negli: it 





rence cases is said that damages are 
proximate when they are the usual, ordinary, 
and natural results of the negligence, and 
therefore might have been expected, but some 
courts state the rule somewhat less rigidly 
when dealing with malicious torts 


D (Vt.) 45 L. R. 


cases on this subject are considered. 


t 
u 


In a note 
S7, the 
Some of 


cases respecting malicious torts say that 


Isham v 


to W A 
e 


h 
the damages for which recovery may be had 
must be the natural and probable consequence, 
but Isham held that an 


might be the proximate cause of an injury, 


i 
l 


¢ 


t t 


t 


D v. Dow the court 


act 


even if this could not have been foreseen and 


was not the probable consequence of the act 


|The act in question was that of wantonly 
| 


shooting 


and wounding a dog, which set the 


to 


dog wildly in motion and caused him rush 
madly into a house, whereby a woman was 
| knocked down and injured. The court says: 


i ‘‘ The motion thus caused continued without 


zaarm flawwerwoa 
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the intervention of any other agency, without 
power on his (the wrongdoer’s) part to control 
it, until the plaintiff's injury resulted tbere- 


from.” It seems reasonable to hold a malicious 
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signment was not attacke 
rupt's as-ignee; 


lin time by bank- 
(4) where the assignment 
was attacked in time by bankrupt’s as- 
signee ; a effs ct on intervening ju igments 








} and executions; (6) allowances issignee 
wrongdoer to a greater liability than a merely | for creditors where the assignment was 
‘* ! ; 
negligent person for the unforeseen results of | avoided; (c) cases under tankrupt act of 
: é 2 | 1898; (LV.) effect of bankrupt v« solv- 
his conduct. If the rule is held to the | ; effect « inkrupt law on ly 
er : ; bese gen at | ent proceedings under state laws 1) on 
12 th instances : ++ Vis t 
same in both instances and to limit liability to subsequent proceedings; (b) on pending 
the proximate re sults of the tort, it is not im procee es; (c) On proceedings after the 
proper to apply the rule more liberally in| repeal of the bankrupt law; on proceed- 
é . ; | rs fe rrest: r oc irws for ¢ 2. 
favor of the injured party when the wrong | . r arrest; (V.) proceeditys for a re 
. ; . es : } ceiver as affected by bankrupt law 
done is intentional In other words, conse- | Y , 
| effect of creditor's bill or suppl 
quences so improbable that they ought not to] proceedings as against bankrupt 
be charged to a person whose causal agency ngs; (VIL) effect of an ass 


was a mere failure to exercise due care might 
justly be charged to him if his act was an in- 
tentional 
great a wrong as that which actually resulted. 
In a similar way the courts may hold that an 
which would be sufficient 


the operation of a causal agency 


intervening cause 
to interrupt 
set in motion by mere negligence is not suffi- 
cient to interrupt or supersede the effect of a 
malicious act, so long as that act contributes 
in any degree to the injury. It must be ad- 
mitted that this question has been but little 
developed by the decisions, but it seems safe 
to say th 
or, at least, a more unfavorable application of 


the rule—will be made against malicious tort 


at 
at 


a more stringent rule of liability— 
feasors thun against merely negligent persons 


Index to Notes 
IN 
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Book 45, Parts 2 and 3. 








Ment ng complete notes therein con- 
ta ! uding mere reference notes t« 
ent ali 
Appeal; « ition in execution of appea 

bond as to its execution by another 34 
Assignment. See BANKRUPTCY. 

Bail; condition in execution of bond 334 


Bankruptcy; relation of bankrupt law 


ni und s I ‘ us 


wrong, even if he did not intend so | 


litorson the right toa disch 

| ruptcy 

Bills and Notes; condition as t 
of, by other party 


arge 


Ih OUNK- 


xecution 


| Bonds; condition in execution of 
Boundary. See WATERS. 

| Conditions; in execution of contract 

| Contracts; conditional execution of contract 
| under parol agreement that it shal] not take 

effect until others have -igned it I 
of the subject; (IL.) bonds v rule 
nonperformance of condition v 
rule that validity depends upon 


scope 

that 
b) 
knowledge 
or rule when bond is joint; (d) 
what a sufficient condition; (e) knowledge 
1) effect of; (2) suf- 
waiver and 
bonds: 


tiates; 
notice ; (c) 


of or notice to obligee: 


ficiency of; (3) evidence of: 


estoppel; (g) particular classes of 








| 1) application of general rules; (2) bonds 
for the payment of debts ; bonds of con- 
(4) bonds of employees ; (5) appeal 

) bonds in attachment, execution, 

mail bonds; (8) revenue bonds; (9) 
official bonds, generally; (10) bonds of sher- 
iff's, deputics, constables, ete.; (11) treasur- 

ers’ bonds; collectors’ bonds; ruard- 

| ians’ bonds; (14) bonds of executors and 
| idministrators; (15) miscellaneous unclassi- 
fled bonds; (ITI.) conveyances; (LV.) ordi- 
nary contracts or agreements; (V.) negotia- 


ble instruments: (a) conflict of authority as 
























to; (b) rule thut failure to perform condi- 
tion vitiates instrument; (¢) lat fail- 
ure to perform is no defense i) the condi- 
tion; sufficiency and waiver; notice of 
condition; (VL) non-negotiable notes 
| Corporations. See also RAILROADS 
| Kight to dividends on transfer of stock: 
j In general; undeclared dividend iss with 
the stock; ruleapplies between testatorand 
legates between life tenant and remainder- 
| man; between pledgeor and pledgee; sale 
for future delivery; special contracts; pe- 
uliar circumstances under wt dend 
| i elared vortionment; rightto deal 
| t vidend parately ; right t lemand 
I r tor idend as condit 1 of perform- 
I contract to purchase right between 
corporation and transferee 
Rigt f stock ler te spect books of 
( ‘ I At co or uw IL.) 
| under st (IIL) extent of the ight 
i generally a) at common law inder 
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statutes; (c) assistance of attorney or ex- 


pert; (d) making memoranda and taking 
copies; (e) time ofinspection; (f) the books 
and papers inspected ; effect of business 





convenience or n ssity on h) to what 
corporations applicable 1) domes - 
porations; (2) foreign corportions ; in- 
solvent corporations; (IV.) the remedy 1) 
by mandamus; (b) by imposi 10fa - 
alty; (c) by action for damages; other 
remedies; (V.) sufficiency of dema and 
refusal to sustain remedy VI 

purpose of stockholder on remedy 
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tain grounds for ration: (d 
of condition of e 
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Creditors’ Bills; effect of bankruptcy on 

Execution; «ffect of bankruptcy on supple 
mentary proceedings 

Insolvency ; effect of bankruptcy on assigu- 
ment for creditors, see BANKRUPTCY. 

Joint Debtors; condition as to execution 


of contract by others 

Mandamus; to 
books of corporation 

Penalty ; for refusal of inspection « 
of corporation 

Principal and Surety; condition 
execution of contract by others 

Railroads; restrictions on consolidation of 
parallel or competing railroads: —In gen 
eral ; against public policy ; power of legis- 
lature to prevent consolidation; statutory 

per- 


enforce right to inspect 


f bx 


OKS 


as to 


provisions forbidding consolidation ; 


mission to consolidate; leases; what are 
competing lines; enforcement of law 
Receivers; effect of bankrupt law on re- 
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Bonds. 





The breach of a conditi 


sign a bond, that it will not be 

ther sureties have signed it, is hei 
ton County Savings Bank ov. B 

45 L. R. A. 321, insufficient to ieve them 
from liability to the obligee, if eived the 
bond in good faith, for a sufficient considera- 
tion, without Knowledge or notice of the con- 


dition, 


Carriers. 








A contract by which a news company in- 
lemnifies a railroad company against any loss 
sustained by reason of any injury to employees 
of the news company who are carried by the 
railroad company is sustained in Kansas City, 


) 
( 


I. & B 
Yo. (Mo.) 45 L: R. A. 380, against the ¢ 
tion that it was against public policy. 





R. Co. ». Southern Railway News 


onten- 


Champerty. 


An agreement that an attorney in 8 suit on 


a sheriff’s bond shall have the statutory penalty 


as his compensation, after the client 
his 


Webber (Ark.) 45 L 


recelves 
Davis oe. 


sustained in 


R. A. 


in is 





claim 


full, 
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against the 


contention that it was void for champerty; but 
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£tna Ins. Co, v. Com. (Ky.) 45 L. R. A. 355, 
not to be an indictable offense at common law, 
even if it constitutes a void contract. 

But a combination of insurers to fix prices 
is held, in State v Firemen’s Fund Ins. Co. 
(Mo.) 45 L. R. A. 363, to be in violation of 
the Missouri statute, which expressly prohibits 
any such combination to regulate premiums. 


Constitutional Law. 


The determination of a commissioner ap- 
e governor to ascertain the result 


pointed by th 
of a popular vote on constitutional amendments 
is held, in State, ez rel. Bott, v. Wurts (N. J.)} 
45 L. R. A. 251, to be reviewable by certiorari, 
notwithstanding a proclamation of the gov- 
based on their determination, declaring 
the amendment adopted. 

A statute compelling the registration of all 
herds or cattle of persons selling milk for con- | 
sumption in cities, towns, and villages, and 
prohibiting the sale and shipment of milk in 
such places from unsanitary premises, is held, 
in State c. Broadbelt (Md.) 45 L. R. A. 433, to 
be a valid exercise of the police power, and 


ernor 


not to deny due process of law or the equal 
tion of the laws, 


11o 


protec 


The exclusion of citizens of other states 
from the right to dig clams for sale on certain | 
flats, by a regulation restricting the right to} 


the town, is held, in Com. v. Hil. 
ton (Mass.) 45 L. R. A, 475, not to be in viola- 
tion of the constitutional privileges or immun- 
ities of citizens 

The constit 


statute for the successful estab! 


residents 


itionality of attorney's fees al- 


ish- 


lowed 


ment and enforcement of a mechanic's lien is | 
sustained in Dell v. Marvin (Fla.) 45 L. R. A. | 
201, on the ground that such claims may be 
made a class by themselves for such purpose. | 


Contempt. 


The inherent power of courts created by 
the Constitution to enforce respect and obedi 
ence by punishing contempts without a jury 
trial is held, in Carter 0. Com. (Va.) 45 L. R. 
A. 310, to be beyond the power of the leyisla- 
ture to take away. 

Contracts. 

An agreement between bidders for public 


work to pool their interests, procure the con- | 


tract at the highest price possible, and divide 
the profits 


selves as rival bidders, is held, in Hoffman ®, | 


while falsely representing them- 
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MecMuilen (C. C. App. 9th C.) 45 L. R. A. 410, 
to be void so that no accounting of the profits 
can be compelled. 

The right of an officer to recover on an im- 
plied contract with a municipality for mater 
ials supplied to it, where the statutes prohibit 
him from being directly or indirectly interested 
in any contract with the city, and making a 
violation thereof a misdemeanor, is denied in 
Berka v. Woodward (Cal.) 45 L. R, A. 420, on 
the ground that the implied contract is as much 
prohibited as an express contract. 

A contract to repurchase stock ‘‘ at the end 
of two years,” if the holder so desires, is held, 
in La Dow v. E. Bement & Sons (Mich.) 45 L. 
R. A. 479, to give a reasonable time for notice 
ou the expiration of the contract, and such 
notice is not required on the first day after the 


| expiration, 





Corporations. 


A sale of shares of stock, ‘‘including all 
dividends due or to become due thereon,” is 
held, in Rose v. Barclay (Pa.) 45 L. R. A. 392, 
to carry a stock dividend, although the pur- 
chaser failed to notify the seller of the fact 


| that a dividend had been declared, when both 


had the same means of knowledge. 
Preferred stock which, by statute, is made 
‘*a lien on the franchise and property ” of the 


corporation, with priority over subsequent 


| mortgages or Other encumbrances, is held, in 


Heller 7. National Marine Bank (Md.) 45 L. 
R. A. 488, to have such priority over unsecured 
claims over which subsequent mortgages would 
have preference, but the lien is held not to ex 
tend to rents or insurance money collected by 
receivers or to articles produced by the cor 
poration for sale. 

A statutory right of a stockholder to inspect 
the books, documents, and records of a cor- 
poration is sustained in Weihenmayer ». Bitner 
(Md.) 45 L. R, A. 446, even when he is a busi- 
ness rival of the corporation, and seeks infor- 


| mation to be used to its injury and loss. 


But in Re Steinway (N. Y.) 45 L. R. A. 461, 


| the court, sustaining the common-law right of 


a stockholder to inspect the books of the cor- 
poration, goes no further than to say he has 
a right to inspect them at a proper time and 
place and for a proper purpose. 


Criminal Law 


An acquittal on a charge of a criminal 
offense is held, in Cooper v. Com. (Ky.) 45 


COMMENT. 








CASE AND COMMENT. 





| 
L. R. A. 216, to be a bar to a prosecution of 
the accused for perjury in swearing that he 
did not commit the offense. 


Damages. 


The measure of damages for a telegraph | 
a railroad right of way is heid, in| 
Mobile & O. R. Co. o. Postal Teleg. Cable | 
Co. (Miss.) 45 L. R. A. 228, to be, not the} 
value of the land embraced within the right 


line over 


of way between the poles and under the wires, | 

but the extent to which the value of the use| 

of such spaces by the railroad company is 

diminished by their use for telegraph pur- 
poses, 

Dentists. 

oa | 

Authority to practice medicine and surgery | 

under the Rhode Island statutes is held, in 

State v. Beck (R. 1.) 45 L. R. A. 269, to in- 
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Minn.) 45 L. R. A. 


denied in Kray v. Muggli ( 
as the dam is of a 


218, on the ground that, 


| perishable character, and is maintained sub- 


ject to a liability for damages that may be 
caused by its bursting, the conditions always 
continue to be of an artificial character. 


Eminent Domain. 


The fact that a corporation organized to 
furnish railroad terminal facilities has author- 
ity to maintain a hotel, restaurant, and news- 
stand at a passenger station, is held, in Ryan 
vo. Louisville & N. Terminal Co. (Tenn.) 45 
L. R. A. 3038, insufficient to preclude the cor- 


| poration from exercising the right of eminent 


domain on the ground that it would be taking 
property for private uses. 


False Pretenses, 


A false representation by a man that he is 


clude the right to practice dentistry as a| Unmarried, on the faith of which he procures 

branch of surgery, without having complied | money or property, is held, in Leffler v. State 
: , ; : ® > ‘ ee oe a 

with the special requirements which prescribe | (Ind.) 45 L. R. A. 424, to constitute an indict- 





conditions for practising dentistry. 








Duress. 

Notes and a deed given to settle a claim 
against the maker’s son-in-law and _ release 
him from arrest for felony are held, in Loud 
e. Hamilton (Tenn.) 45 L. R. A. 400, to be 


valid as against a claim of duress, when the 
maker entered into the transaction deliberately 


after mancuvering for a compromise, and on 


an understanding with his daughter that the 


payment should 
her 

Threats to 
unless his wife will execute a mortgage are 
held, in Mack v. Prang (Wis.) 45 L. R. A. 407, 
nstitute duress which will avoid 


constitute an advancement to 


irrest a man for embezzlement 


sufficient to « 
& mortgage made by her, if the threats were | 
sufficient to control her will; and the case also 
holds that the of 
negotiable paper is cut off by transfer to a 
bona fide holder. 


defense of duress in case 


Easements. 


A claim that the maintenance for many 
years of a milldam creates a reciprocal pre- 
scriptive right which will entitle riparian | 
owners to insist on the continued maintenance | 
of the dam for their benefit, after the mill} 


owner abandons its use for water power, is| 


— : 


able false pretense 





Fraud. 





An attempt by the grantee in a conveyance 
attacked as a fraud on the grantor’s creditors 
to sustain it on the ground that the property 
was originally purchased and paid for by him, 
and the title conveyed to the grantor merely 
to keep it from his own creditors, was in- 
effectual in Cloud v. Malvin (Iowa) 45 L. R. A. 
209, as the court put it on the ground that it 
was like an attempt of the grantor to impeach 
his own deed for fraud. 


Garnishment. 


The garnishment of a city for money in its 
hands due to a nonresident contractor is up- 
held in Va.) 
45 L. R. A. 246, where the city itself made no 
objection. 

A debtor garnished in a suit against his 


Portsmouth Gas Co. v. Sanford 


| creditor when out of the state of his residence 


is held, in Buck e. Harris (N. C.) 45 L. R. A. 
257, to be not protected from a suit in favor 
of such creditor by paying the debt to a rep- 
resentative of the foreign plaintiff! after re- 
turning to his domicil and the entry of a 
judgment against him, where he had given no 
obligation to secure the 
shows nothing which would have made the 


payment compulsory. 


payment, and he 


S*raeeectare 
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Hackmen. 





grant by a railroad company of the ex 
- right to stand hacks on an area owned 
for the 


by it ad nt to a passenger station 


purpose of soliciting business is held, in Indi- 
nion R. Co. o. Doha (Ind.) 45 L. R. 
A. 427, to be unlawful on the ground that the 


company, having acquired its grounds, whether 


by purchase or condemnation, through the} 


sovereign right of eminent domain, cannot 


grant any special privileges and immunities 
that the state could not, and that such action 
is also against public policy as tending to 
restrict competition and enhance prices. 


Highways. 
An ordinance making it a misdemeanor to 
drive faster than an ordinary traveling gait in 
any street of the city is held, in Kansas City 
v McDonald (Kan.) 45 L. R. A. 429, to be 
unreasonable and void, 
fire department in driving to a fire. 


Insurance. 


n account of which 
Fidelity 
264. to be, 


within the 


A man who has a cold, « 
he is in bed, is held, in Barnes ». 
Mutual L. Asso. (Pa.) 45 L. R. A 
nevertheless, ‘“‘in good health,” 
meaning of a clause in a life-insurance policy 
which requires 


he is in good health, although pneumonia sets 


the premium to be paid while 


ip in a day or two after the premium is paid, 
and proves fatal. 
An agreement by a member of a building 
and loan association to insure his life and per- 
mit the policy to be used as collateral security 
for a loan to the association is held, in Tate ov 
Commercial Building Asso. (Va.) 45 L. R. A, 
248, to be void as agai li 
Mere temporary 
threshing grair 


wes Where nsure 





nst public policy 


for a few hours on the prem 


1 property is located is 


Mutual Ins. Co 


204, to be insuflicient, per se, 


held, in Adair 0. Southern 
(Ga.) 45 L. R. A 
to cause a forfeiture or suspension of th 


policy, under 


1 provision that it shall be for 


feited by any change which increased the 
sk. as the « rt strues S 
to cl ces Of a permanent nature 


Intoxicating Liquors. 





when applied to the} 


use of a machine for| 


COMMENT. 


! 
| is sustained in De Walt’s Appeal (Pa 
R. A. 399 


question of the 


45 L. 
consider the 


constitutionality ot 


The court refused 
such 


statutes as an open one, altho the counsel 





insisted that his contention the power 


of the state to grant any license was a new 


one, 


Judgment. 


The power of a state court of equity to en 





ertain a bill to set aside a judgn tained 





red in 
L. R 
jurisdic- 


I 


by fraud in a Federal court is sustait 
Wonderly v. Lafayette County (Mo.) 4 
A. 386, where the claim was that the 


ltion of the 


Federal court was fraudulently 


invoked by false representation as to the 


citizenship of the parties, 

A surety who has paid a judgment against 
himself and his cosureties on account of the 
principal’s debt is held, in Merchants’ Nat. 
Bank v. Great Falls Opera House Co. (Mont.) 
145 L. R. A. 285, to be entitled an assign 
| ment of it as a basis for enforcing contribution 

from his cosureties 





| 

| Limitation of Actions. 
| Payments.on purchase-money es secured 
by a vendor's lien, made after the debtor has 
conveyed or mortgaged the land, are held, in 
| Cook v. Bramel (Ky.) 45 L. R. A. 212, insuf- 
ficient to extend the lien beyond the time for 





which it would otherwise continue, although 
they ext nd the statutory bar with respect to 
the notes, and although the lien, as against the 
of the 


continues as long as the debt is not 


debtor himself, being only an incident 
debt, 


barred. 





Master and Servant 





An employer, knowing of 








insulation of a crane operated by an electric 
motor, whereby there is a leakage of electricity 
from the motor to the hauling ulthough 
the current used,is not danger s held, in 
Moran ®. Corliss Steam Engine Co. (R. L.) 45 
L. R. A. 267, to be liable for 1 rence 1n 
permitting employees to use the « e in that 
( n, When one of t 1 is by a 
ada I S ¢ ! ( ( yv« ed 
t hat Ss i em 
ploye *s premises, of th for the 





motor and some other wire carrying 


ous current, 
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Officers. | 1897 is held, in R Cope (Pa.) 45 I 
sch to be in violation of the 
Payment t de facto officer is held, in Ras-| yjsion which requires uniformity of taxes on 
mussen ( n County Comrs. (Wyo.) 45) the same class of 


L. R. A. 295 constitute no defense to an 


action brought by a de jure officer for the 
salary of an office to which he has been legally 
declared entitled from the commencement of | 
the term, except when he is himself in default 
by failure to qualify. 


— 


Public Improvements. 





| 
| 


A statute 
ting prope 


iuthorizing assessments on abut- | 
y for the cost of a public improve- | 
ment, in a sum materially exceeding the spe 
cial benefits which that property derives from | 
the we held, in 
R.A 


constitutional 


v. Storrie 
tion of the 
provision against taking prop- 


Hutcheson 


rR, S 


(Tex.) 45 L 289. to be in viol: 





erty without 
for public use without just compensation; and 
the same case holds that 
is not estopped to deny the validity of an as 


due process of law, or taking it| 


an abutting owner 





sessment, if made without giving him any fair 


opportunity to contest its correctness. 


Railroads. 


A person approaching a railroad crossing at 


which a train is standing on a side track to 


receive or discharge passengers is held, in 


Betts Lehigh Valley R. Co. (Pa.) 45° L. R 
A. 261, to be not guilty of contributory negii- | 


gence in failing to stop, look, and listen before 
attempting to cross the main track, when he 
knows of a rule of a carrier requiring a train 
to stop before reaching a station at which an 
other train i 
gers. 

A ten-year lease of a railroad, which is fair | 
Nolan, 
(Mont.) 45 L. R. A. 271, 


against the contention that it involves an aban 


s receiving or discharging passen* 


in its terms, is upheld in State, ex rel 
©. Montana R. Co. 





donmentof therailroad enterprise or violates the | 
constitutional provision against consolidation 
of parallel or competing railroads or the uniting | 
of their business orearnings. The court holds | 
that railroads are competing when, by their | 
connections, though not entirely by their own | 
lines, the opportunity, by their 
geographical situation, to cut rates to certain | 
principal or terminal points. 


they have 


| 
The exemption of $5,000 in each estate from | 


subjects, and prohibits ex 
emptions not therein specified 


Waters. 


Riparian rights, including the right to the 
soil between ordinary high and low water 
mark as incident or appurtenant to the adja 
cent land, are held, in Waverly Water Front 
Imp. & D. Co. v. White (Va.) 45 L. R. A. 227, 
to pass by virtue of the Virginia statute ex- 


| tending the rights to low-water mark, although 


the conveyance is in terms made ‘‘to high- 
water mark,” unless the deed manifests a clear 
intention to 


control the operation of the 


statutes. 


Recent Articles ip Caw Journals 
and Reviews. 
‘*The Status of Our New Possessions. A 
Third View.”—13 Harvard Law Review, 155. 
‘‘The King’s Peace in the Middie Ages.”— 
13 Harvard Law Review, 177. 
‘Conclusiveness of Decrees of a Domestic 
Court in Har- 
vard Law Review, 190. 


Probate Massachusetts.”—13 
‘*New Jersey and the Great Corporations.” 
I.—13 Harvard Law Review, 1938. 
‘Liability for Dues of Members of Clubs 
and Lodges.”--49 Central Law Journal, 305 
‘*The Law’s Delay.” 
467 
“A Comparative 


—7 American Lawyer, 


Study of Roman and 
English Law in the Old World and the New.” 
—7 American Lawyer, 473 

‘The Newspaper before the Law.”—9 Yale 
Law Journal, 1 

‘The Indeterminate 
Law Journal, 17. 


Sentence.”—9 Yale 
‘Evolutions from Radicalism to Conserva- 

tism in the History of American Political 

Parties.” —9 Yale Law Journal, 31. 
‘Symbolical Delivery.”—49 Central Law 


| Journal, 324. 


‘* Admiralty Droits and Salvage; Gas Float 
Whitton, No. I1.”—15 


view, 353. 


Law Quarterly Re 
‘*The Names and Nature of the Law.”—15 
Law Quarterly Review, 367. 


‘*The Renewal of Settled Leaseholds.”—15 


the Pennsylvania direct inheritance tax of | Law Quarterly Review, 378. 





CASE AND 


] 
‘*Estoppel by Negligence.”—15 Law Quar- 
terly Review, 384 
‘“‘On Scottish Serjeanties.”"—15 Law Quar- 
terly Review, 405. 
“The Moot System.” (An Appeal.)—15 
Law Quarterly Review, 416. | 
‘« Reasonable and Probable Cause in Actions | 
for Malicious Procedure.”—35 Canada Law | 
Journal, 545. 
‘The Limitations of Privilege.”—49 Cen- | 
tral Law Journal, 265. 
‘* Liability of Subscribers for Unpaid Capi- | 
tal Stock.” —49 Central Law Journal, 284. 


> 


New Books. 


‘‘Equitable Remedies of Creditors.” 
John W. Smith. 
Ill.) 1 Vol. $5. 

‘““The Law of Jurisdiction.” By W. F. 
Bailey. (T. H. Flood & Co., Chicago, Ill.) 2 
Vols. $12. 

‘*McAdam’s Landlord and Tenant.” 3d/| 
ed. (Remick, Schilling & Co., New York.) 
2Vols. $12.50. 

‘““Michigan Practice.” By Frederick W. 
Stevens. (Callaghan & Co.) 2 Vols. $12. 

‘Civil Procedure at Common Law.” By | 
Alexander Martin. (Boston Book Co., Bos- 
ton, Mass.) 1 Vol. $3.50. 

‘‘Indiana Insurance Laws.” (Annotated 
Statutes and Digests.) (Bowen-Merrill Co., 
Indianapolis, Ind.) 1 Vol. $3. 

‘* Jones’s Forms in Conveyancing.” 
(Bowen-Merrill Co.) 1 Vol. $6. 

‘Table of Descent and Distribution in New ! 
York.” By John Power. (W. C. Little & 
Co., Albany, N. Y.) 1 Vol. §$.50. 

‘Code de Procedure Civile de la Province | 
de Quebec, Annoté, Par P. G. Martineau et 
R. Delfausse. (C. Theoret, Montreal, Que- 
bec.) $15. 

**Code des Huissiers et des Sherifs de la 
Province de Quebec, Annoté.” Par V. Cus- | 
son. (C. Theoret.) 


By 
(Callaghan & Co., Chicago, 


” 


5th ed. 





$2. 


> —_—_——— 


She Humorous Side. | 


Now His NaME 1s Dennis.—A recent law 
report states that ‘‘one Verenesenekockock 
holt was convicted of murder,” | 


| not sufficient, to warrant the 
| insanity.” 


COMMENT. 


LIKELY WronG But Frru.—A judge in a 
recent opinion says: ‘‘ One of my associates» 
Judge C.—, is very sure we are wrong in this 
proposition, and very likely we are, but that is 
what we hold.” 


ONLY A CrrcumsTaNce.—A Pennsylvania 
judge, discussing a man’s sanity, says: ‘‘That 
he took a homely woman, not quite right, to 


| church, and afterwards said he would leave 
because she threatened him with a breach of 


promise suit, while a circumstance, is in itself 
deduction of 


BLAMING THE JupGEs.—The reporter's 
preface in an early volume of Alabama re- 
ports, before the day of stenographers and 
their vicarious suffering for the mistakes of 
others, regretted the typographical errors in a 


| former volume, and stated that the ‘reporter 
| confidently hopes’ 


’ 


that by closer personal 
supervision which he will be enabled to bestow 
on the proof sheets, ‘aided by the past ex- 
perience of his publishers and their increasing 
familiarity with the handwriting of the judges,” 
he may have better results. 

Another reporter offered as one apology for 
such errors that the immense business of the 
court ‘‘allows the judges no time to copy their 
opinions, and they are often, so far as the 
manual labor is concerned, written currente 
calamo.” 


PiuraL Morners.—Under this title a 
writer in the ‘‘Madras Law Journal” dis- 
cusses the question whether ‘between two 
females, both of whom are entitled to claim 


| : . : . 
as mothers, primogeniture depends on priority 


of marriage or upon seniority of age.” This 
brings to mind the anecdote of a supposed 
lunatic in an insane asylum, who claimed to 


| be Napoleon (or Julius Cesar, perhaps it was), 
}and when told that he had not long before 


claimed to be Alexander the Great, dexter- 


|ously replied, ‘‘Ah, but that was by another 


mother.” This alleged plurality of mothers is 
somewhat startling. In India, however, the 
problem arises on the adoption of a child by a 


|man who has several wives, each of whom 


thereby becomes a mother of the child. 
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